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therefore resulted in the conviction?

ME., OfSHAUGHNESSY: You know that because the actual
fact is to the benefit of the appellant. I am saying
that Mr. Appellant, in fact that’s not how you did
it, your testimony was that you had those membership
forms signed and you checked members coming in, we
accept that, and even though you did that those
people are still members cof the public and that
doesn’t change the decisicn that is going to be made
today, and therefore there is no miscarriage of
justice as referred to in the legislation with
respect to His Honour's -- His Worship's decisicn.
That it does not make any difference, that is the
point I am making.

THE COURT:  Thank you.

ME. Cf SHAUGHNESSY: And what I am admitting is in
fact to the benefit of the appellant. Then, Your
Honour -- so, I've said that if you look at the
transcript you will see that before page 132 there
are many reascons why he came to the conclusion that
it’s a public place, so the reascons are given and

they are understandable.

Next, in relation to bias, Your Honour, he indicates
that he doesn’t understand why someone would smoke in
their home. That is a statement and that is a
rhetorical question that he asks in the context of
his judgment, which may in fact indicate that smoking
is something that he -- he doesn’t smoke himself, it
may indicate that, but the fact that you’'re a ncn-

smoker, in my respectful submission, doesn't affect
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the decision. The rule of law is the same whether
you are a smoking justice of the peace or a non-
smoking justice of the peace, you must apply the law.
And that’s the question, did he display any bias?
And in my respectful submissicn he didn't,
particularly when he said that when it came time to
pay he said you have 920 days to pay, that’s how I
deal with it as a Justice of the Peace, and 1f you
need more time come back. Its not that he —- he
showed consistency that this is how I deal with it
and then start making payments and then if you can’t,
come back, and I am treating vou the same. And of
course, in many respects, that is part of the law,
that people -- there should be egual application of
the law to all persons. And I can tell you that in
relation to this appeal, Mr. Kennedy brought an
application and there was no opposition to it, the
fine hasn’t been paid and he has been allowed to
carry on with this appeal without the fine being

paid.

Then in relation to bias he refers to the numbered
corporation case, number 139 and other comments that
the Justice of the Peace has made in other decisicns.
Well, those are other decisions and other comments,
and he is entitled to make those statements and to
have them observed and understood. A Jjudge’s
decision where a judge decides that a certain thing
is so on a previous case doesn’t necessarily mean
that its so0 on this case, particularly, Your Honour,

when we are talking about the numbered company case
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as it applies to an Ottawa City by-law. And in that
by-law there is provision for allowing a private cluk
to have rules to allow smoking. So that if you have
a private club you could have that coccur. BAnd in the
Province of Ontario, let alone Canada throughout the
various provinces, there were many municipal by-laws
that dealt with smoking. The Barrymore's case 1s a
municipal by-law case. The numbered corporation case
is a by-law case, and all of those cases are
interpreting the law, or a by-law that is
significantly different than the Smoke Free Ontario
legislation. The Smoke Free Ontaric legislation took
all those by-laws cut of play and now we have this
legislation that applies province wide. So when we
look at the numbered corporation case, and when we
look at the Barrymore’s case, it may be of some help
to us in terms of understanding issues around
amoking, but there is little help when it comes to
understanding issues around the Smoke Free Ontario
legislation. And in fact, you will note that we
provided you with a case decided by a justice of the
peace as Justice Bartraw decided a case and as far as
this law being interpreted by the Ontario Court of
Justice, by the Superior Court and the Court of

Eppeal, it's a new legislation, sc we are into new

territory.
THE COURT: That was going to be one of my questions
that I had. It was a thorough -- I mean, you have

both provided case books and I have not seen anything
other than a justice of the peace decision. I am

assuming this Smoke Free COntario Act has not yet been
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interpreted by any other courts other than the on
that you provided me with?

MR. Of SHAUGHNESSY: Correct, to my knowledge and
my searches. MNow, that doesn’t mean that it hasn
been determined by an Ontario Court judge in Onta
and there is an unreported decision, I can’t say
that, but as far as reported cases I am unaware o©

any.

Now, Your Honour, at the wvery beginning of this c
it was agreed that Mr. Kennedy was the proprietor
it was agreed that it was a single issue case, an
that single issue was whether or not this propert
was an enclosed public place. Well, in fact, I c
tell you that it was agreed that it was enclosed
that the only decision that was to be made was
whether or not it was within a public place, and
there we go to Section 1(1) (ii) and that’s what w
are deciding today. That is to say, is this pla
place to which the public is ordinarily invited o
permitted access, either expressly or by implicat

whether or not a fee is charged.

Your Honour, I am now lcoking -- so that’s the is
I am now looking at the factum of the respondent.
THE COURT: But the issue before me is different
than that because that is =- I mean, I am hearing
this on appeal.

ME. O SHAUGHNESSY: Yes:

THE COURT: The Justice of the Peace has already

come to a decision.
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ME. O SHAUGHNESSY: Ch, ves, vyes.
THE COURT: The issue is whether or nct he made a

mistake in effect.

MR. OfSHAUGHNESSY: Correct. Oh yeah, that’s right
e R G

THE COURT: So he is not, you know....

ME. OfSHAUGHNESSY: Based on these facts in law is

that correct.
THE COURT: End you hear judges say many times I me

have come to a different decision if I was the trie:

of fact.

ME. Of SHAUGHNESSY: Ch, yes. Yes, yes.

THE COURT: But I am sitting on appeal.

MR. O'SHAUGHNESSY: That’s correct. And that 1is —-

so the facts before Justice Bartraw were the facts
that were before Justice Bartraw, and now it is base
on those facts as they were determined, is this a
place where the public is ordinarily invited or
permitted access, whether or not a fee is charged.
Now, and also, Your Honour, throughout the trial,
throughout the evidence, throughout my -- throughout
Mr. Lindsey’s representations, he often uses the wol
“private place”. Your Honour, private place isn’t
used in the Smoke Free Ontario legislation. Rather,
“public place” is used and that public place is a
place where its covered and the public are invited c
permitted access ordinarily. The public, so that tt
public is all of us, the body public. And in terms
of who that is, it deoesn’t matter whether you become
a lawyer, you still are a member of the public. It

doesn’t matter if you become a police officer, you':
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still a member of the public. It doesn’t matter if
you become a member of the Brockville Club, a private
club, you’re still a member of the public, so that we
are always members of the body pubklic and the issue
that is really before Your Honour 1s whether or not
you can through a plan, and Mr. Kennedy is very
honest about this, he says that he is trying to set
up an arrangement where he can comply with the
legislation. Well, as long as he’s not a place that
is covered by a roof and to which the public attends,
members of the public attends, that’'s the law. And
by trying to use the word private, that just dcesn’t
work because nowhere in the legislaticon is that

terminology used.

So, Your Honour, really what it comes down to is that

the Smoke Free Ontaric Act is applicable to places

where the public are ordinarily invited and the Act
cannot be restricted in its application by the right
of the proprietor to limit or revoke this invitation
to certain members of the public. What’s happening
in terms of the right of access, and I referred to
this in clause 23 of the factum....

THE COURT: Just let me get it in front of me.

MR. Q' SHAUGHNESSY: Paragraph 23. 1Its Mr. Kennedy’s
contention that the public did not have the right of
entry, and we say here to Dolittle’s and, you know,
I'1l say Smokers Choice too. I mean, its formerly
Dolittle’s he says. I don’t mean to upset him by
referring to Dolittle’s, whatever place he 1s the

proprietor of, because Smoker’s Choice has limited
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the entry of the general public to those who accept
the presence of secondhand smoke. Well, he can’t

agree himself out of the effect of the legislation.
And it’s the contention of the prosecuticon that the

Smoke Free Ontario Act’s application is much broader

and it applies to places where the public is
ordinarily invited, and again, Your Honour, the
proprietor can’t get away from that by limiting or
revoking the invitation to non-smokers.

THE COURT: So even though I do not get into the —-
I look at these particular facts and I do not get
into the analysis of what can he do, but just taking
what your submission is, you are saying he can never

do what he hopes to do?

MR. Of SHAUGHNESSY: No.

THE COURT: Because no matter where he set it up...
MR. Of SHAUGHNESSY: Right.

THE COURT: ...people go there and they smoke.

MR. CfSHAUGHNESSY: Yes. &And its got a roof.

THE COQURT: It has a roof. I think you used the

line in the submissions that if it was a football
field you would be okay, but if there was a rocf ove:
it you could not have.

MR. QfSHAUGHNESSY: Not permitted.

THE COURT: Neo matter whether someone is -- and
there is an exception somewhere, is it for-a house?
It must be in the....

ME. O'SHAUGHNESSY: Well, in fact, the exceptions
are pretty limited and, um, I mean, a house doesn’t
fall within the definition of public place because a

house is your domain so there is not an invitation
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sign oOn....
THE COURT: Was there a regulation passed?
MR. Q' SHAUGHNESSY: Yes.
THE COQURT: I thought there was....
; MR. Of SHAUGHNESSY: Yes.
THE COURT: I thought I saw it somewhere.
MR. Q' S5SHAUGHNESSY: You see, that's my point, is

that you asked the question, if it is what 1is
referred to in the section, if you have your home,
" right, but you have a sign out front that says
Hairdressers, and its in your home and people go in
to have their hair done, members of the public, then
you know it's a private home on one hand, but on the
other side of the coin it’s a place where members of
the public are invited, then the Smoke Free Ontario
legislation applies. So that it doesn’t get into

this business of private or public. Now, if we take

a look a the Smoke Free Ontario regulation....

THE COURT: I think you have given me the
=t regulations.
MR. Of SHAUGHNESSY: Yeah. So that it is a -- the

only exception to that is made with respect to
private dwelling.
THE COURT: What section 1is that? You have

provided the regulatiocns....

ME. Of SHAUGHNESSY: Yes, okay.
THE COURT: What section is 1t?
MR. Of SHAUGHNESSY: Sections 1(Z}.
MER. LINDSEY: O0f which book?
L ME. Of SHAUGHNESSY: The Smoke Free Ontario Act, and

that’s at tab three, page 2 of 19. For greater

DOET (1294)
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certainty, without restricting the generality of
expression, the following are primarily private

dwellings for the purpose of definition of enclos

workplace.

THE COURT: That is a different....

ME. CfSHAUGHMESSY: That's what I am looking at.
THE COURT: That is talking about -- because the

is another section that talks about enclosed

workplace.

ME. LINDSEY: SOTEV: JUsL. ..

MR. Of SHAUGHNESSY: Page 2 of 19 at tab three.
MR. LINDSEY: Fage 9 to....

ME. O SHAUGHNESSY: Two of 19, page 2 of 19.

MR. LINDSEY: Yeah, enclosed public place.

ME. Of SHAUGHNESSY: Private dwelling.

MR. LINDSEY: Private dwelling, thank vou.

THE COURT: But that is referring to the workpla

MR. O’ SHAUGHNESSY: Right.

THE COURT: Which is defined as a closed workpla
as opposed to defined as an enclosed public place
ME. Of SHAUGHNESSY: So that -- what I am saying
that I am looking for the word private dwelling ¢
private place as being defined in the legislatior
you' re asking that question, and I'm saying that
is defined is an enclosed public place. And if 1
fits that definition that’s what it is. -And so
understand the concern and I want to address that
more fully and this would be a good point to paus
THE COURT: Okay.

ME. OfSHAUGHNESSY: Thank you.

THE COURT: We will take the luncheon recess and



3 DOET (12094)

15

201

23

63,
E. v. M. Kennedy
Counsel Submissions

will come back then at two ofclock.

MR. LINDSEY: Thank you, Your Hcnour.

RECESS

UPON RESUMING:

ME. O SHAUGHNESSY: Good afternoon, Your Honour.
THE COURT: Good afternocon.
ME. CfSHAUGHNESSY: Your Heonour, I'wve provided you

with the Smoke Free Ontaric legislation, and I weould
like to first go to Section 9. Your Honour, if we
look at....

THE COURT: At tak three?

MR. Of SHAUGHNESSY: Its at tab -- yes, that’s at tab
three, Section 9(1).

THE COURT: One, thank you.

ME. O SHAUGHNESSY: And yvou will see here that there
is a prohibition about smoking tobacco in an enclosed
public place. MNow, Your Honour, there is alsoc a
preohibition to do that same thing in an enclosed
workplace, but we didn't proceed with the case on the
basis of it being a workplace, rather we proceeded on
the basis of it being an enclosed public place. And
the admission was that it is enclosed, and the issue
was whether or not Mr. Kennedy as the proprietor was

operating a public place.

Now, Your Honour, if we take a look at Section 9(é),
we’ll see the proprietor’s obligations. And again
Mr. Kennedy has admitted to being the proprietor of

an enclosed public place, which is our position is
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that it was, 1s that he was to do a number of th
and he was charged with failing to do a number

things, sub (c), (d) and (e).

Now, also, the evidence of Pietro Oglaza, the
inspector, wished entry and he wasn't allowed en
and that’s the basis of the charge under Section
not being allowed entry. WNow, there is -- when
left we were dealing with the issue of private p.
Private place isn’t referred to in the legislati
And in terms of private dwelling, it is referred
in the regulation, which is at tab cne. And the:
is referred to in Sections 13 and 14.

MR. LINDSEY: LA BOrEY s T s«

MR. OfSHAUGHNESSY: Dealing with the bar and pa
restaurants....

ME. LINDSEY: Sorry, what section?

ME. Of SHAUGHMNESSY: Thirteen, page & of 13.

ME. LINDSEY: Thank you, Sir.

MR. O SHAUGHNESSY: Its 13 and 14, you’ll see |

that for the purposes of Section 2(2), and if we
back we will see in the legislation that 9(2) de.
with where you can smcke or hold lighted tobacco,
the end it refers to a prescribed area, place or
area. In here these are defining cther prescribes
areas, and at the end of each instance it indicaf
that it has not to be primarily a private dwellir
S50 in the legislation the place where we find pr:
dwelling referred to is an exception where sometl
is a private dwelling with respect te a prosecut:

under s.9(2).
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Now, if we take a look at the Informations, Your
Honour, because I looked at the transcript and
checked the transcript, and it actually doesn’t refer
to it at the beginning because arraignment is waived
and the pleas of not guilty are entered, but I
believe that we have pleas of not guilty to an

offence under Section 9{1) and offences under Section

a{g) {(c), (d) and (e) and s.17.
THE COQOURT: Sorry, your guestion....
MR. OfSHAUGHNESSY: ¥Yes, the Information that was

before the court....

THE CQURT: Is a Section 29(6) (c}, 9(6) (d), 9(6){a),
141{16} and 211}
ME. O SHAUGHNESSY: 5.9{1) and then -- yes. Yes,

Secticn 14(16), right?

THE COURT: S.14{16).

MR. Of SHAUGHNESSY: Okay. So you have to travel
through the legislation, Your Honour, that’s for
sure. And in that travel, befcre the charges were
laid, the travel took us to the position where the
charges are on the basis of Section 9(1) and that it
is an enclosed public place, and s5.9(6) that it is an
enclosed public place, and s.l4(lé) that Inspector
Oglaza was not allowed to go in as he requested. And
that in terms of these words that we’re using, there
is no place in the legislation is there referred to a
private place or a private club. The only time we
see the word private is in reference to dwelling,
which is a person’s home. So that the definition is
in fact wvery broad. That is to say, you can’t smoke

and do many other things, for example hold lighted
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tobacco or not have ashtrays, et cetera, in an

enclosed public place.

And, in terms of the position of the respondent in
this case, it is the respondent’s position that we
are all members of the public, that the place that
Mr. Kennedy was operating was a place that he invited
members of the public to participate in. That in
doing that he teold them his invitation had a certain
limit to it and that is briefly stated, you have to
be a smoker, the conditions of his sign up form,
that’s for sure, you have to agree to that, and if
you agree to that, you as a member of the public can
come into my place, and that is a place where members
of the public are ordinarily invited. The only
condition on it is that you have to agree to these
terms and you can that see when it talks about
enclosed public place in the definition section on
page two of the legislation, it’s the positicn of the
prosecution that Mr. Kennedy was inviting members of
the public and charging them a fee to enter this
enclosed public place. And the only -- the
conditions to this were certain things they had to
accept, that’s outlined under tab two: I accept
secondhand smoke. I will not engage in the use of
drugs. I will not permit entry to the general
public. I will not enter if intoxicated. I will not

jeopardize the enjoyment of other members.

But again, the important part here, Your Honour, is

that these are members of the public, of the body
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public who are coming into his place that he is the
proprietor of. Now, he does indicate and he dces
testify that its formerly Dolittle’s, but you can s¢
from the exhibits that its certainly advertised as
Dolittle’s. 1Its advertised as a place where the
government is backing off, and its advertised as
being open. And he admittedly, self admittedly

solicits smokers to join.

Now, in clause 23 we -- of the factum -- we make
the. ...

THE COQURT: Just let me get it in front of me
please.

ME. OfSHAUGHNESSY: Okay, 2£3.

ME. LINDSEY: Which decument?

MR. O’ SBHAUGHNESSY: Of the factum. We make the

distinction to places where the public has the right
to access and to places where the public has a
revocable invitation to enter. And in this
particular case it is the latter, it is a place that
is open to the public. However, they have to agree
to certain conditions of entry as you would agree te
certain conditions of entry to a hockey game. You
know, you are not going to engage in a fist fight ii
a hockey game, for example, the conditicns of entry
that would be on a ticket to a hockey game’s entry.
Here there is conditions of entry, he calls it
membership. So, in paragraph 23, we make the point
that the Smoke Free COntaric legislation, he's
inviting members of the public who accept smoking ar

the applicaticon of this Act can’t be restricted, 1in
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our respectful submission, by him doing that because
he cannct undesignate himself. He cannot declare
himself to be not a public place. He can't declare
himself to be a Chevrolet even though he is a Ford.
That’s what we are saying, he is that and by his
actions he can’t unde that. And for that proposition
we rely in 24, paragraph 24, on the decisions, albeit
not with respect teo this legislation, in Albertos

Restaurant and Barrymore’s.

Now, Mr. Kennedy refers and talks about the Original
Playhouse case. BAnd again, as I pointed out earlier,

this is a case that was under a Torcnto by-law and

defined a private club, and there was actually -- I'm
referring to tab 25 now of the respondent’s statement
-- and under that by-law you could, by law, exclude
yourself if you were a certain thing. That provision
doesn’'t exist in the Smoke Free Ontario legislaticn.
Rather, if it falls within the definition of enclocsed
public place the Act applies. It is our respectful
submission that it does and that Mr. Kennedy had to

comply.

Reference is made to the Labaye case, and I would
also peoint out, you know, the Charter of Rights and
Freedoms is very important and freedom of expression
is wvery important, and when those issues are going to
be dealt with in a court of law certain applications

have to be made. There was no such application made

nlbertos Restaurant v. Saskatocon (City) [2000], 194 D.L.R. (4% 343

Dttawa (City) v. Barrymore®s Inc. [2002], 33 M.P.L.R. [3d) 43

R. v. Labaye [2005], 203 C.C.C. {3d]) 170

Toronto (City) v. Original Playhouse Café Letd. [2005], 10 M.P.L.R. (4™ 265







