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enough. Whoever else might be in the truck would be
incurring the risk, that’s a problem. 5o, my
respectful submission to the court is that it is
broad legislation that the province has the full

jurisdiction te pass and has.

And the only case that we have been able to find 1s
the Justice of the Peace case, the 924 Club, and, you
know, that clearly recognizes -- the Justice of the
Peace recognizes -- and I am fully aware that this
doesn’t bind Your Honour as the decision of Justice
Bartraw doesn’t bind you. However, it is a decision
that was based on this legislation and it recognizes
that the Act was written very broadly and captures
those places which the public has a revokable

invitation to enter. That is in paragraph 33.

So that’s the position of the prosecution and it is
the position of the prosecution that all the efforts
that Mr. Kennedy went through, which he outlines on
page 22, A through Q, doesn’'t take him out of the
broad definition of the legislation. And as I said
earlier, the only guestion that I had with respect to
A through @, the evidence would disclose that there
was some public advertising, however, to a particular
part of the population, that 20 to 25 percent of the

population smoke.

So, rather than repeat what I have said in the factum
I will leave it to Your Honour on that basis that the

legislation is broad and all encompassing and that it

Club 924 Social Club [March 14, 2007], Court File Nos. 8159711,
81597113
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attaches to Mr. Kennedy.

THE COURT: Well, I mean, bec
appeal.

ME. Of SHAUGHNESSY: Yes.

THE COURT: So, that Justice

saying i1s he did not make any
ME. CfSHRAUGHHNESSY: Well, he
applied the law.

THE COURT: He made his decis
particular facts it met the pa
ME. Of SHAUGHNESSY: Correct.
THE COURT: Leaving aside the
net think I am called upon to
how wide the legislation is or
MR. Of SHAUGHNESSY: No.

THE COURT: It 135 really just
fact situation,

ME. CfSHRAUGHMNESSY: Oh, the s
THE CQOURT: But I was asking
YOU s

ME. Of SHAUGHNESSY: Ch, veah.
THE COURT: ..-because I was
your position was because Mr.
certainly different, that ther
enclosed public place definiti
and for people to be able to s
they can smoke.

ME. (Of SHAUGHNESSY: And the 1
that. There is no place in tl
says that yvou can do this to d

legislation says 1f it's a pub.
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are ordinarily invited or members of the public

that’s a pubklic place.

THE COURT: and so by putting restrictions on what

the public does in terms cof coming in, the

restrictions that are set out here, any other

kind c

restrictions put on it tc only allow those pecple in

who want to smoke and are not bothered by secondhanc

smoke, you are saying it makes no difference?
ME. O’ SHAUGHNESSY: It makes nc difference.

in encleosed places is not allowed. And when
into the reasons, the policy reasons why that
I don't think we have to because that is what

legislation says in my respectful submission,

Smokir
Yyou gc
is, bu
the

that w

don’t have to go into the policy issues, and that

Justice Bartraw listened and gave his reasons, they

were full reasons and he outlined them. The only

place where he made an error isn’t significant in my

respectful submission and is not a miscarriage and

based on the facts that he had before him he applied

the law properly and properly convicted Mr. Kennedy

on all counts. Thank you.
THE COURT: Just give me a moment, I just want to
review my notes to make sure I have not -- because I

may have some other questions for Mr. OfShaughnessy.

MR. O' SHAUGHNESSY: Yas, S1T:

THE COURT: I just want to make sure I have not

missed anything. So, Mr. O'Shaughnessy, you have

probably answered this already, I am just going to

phrase it in a different gquestion, I am sort of

referring to the submissions that were made by Mr.

Lindsey when he was saying that the public was not
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permitted access to this -- the public generally,
had tec be a member and that the members of this
particular -- the smokers who were in there, part o
their cobkligation was to make sure that the actual
public did not come in so, therefore, it does not
meet the definition of the public being ordinarily
invited or permitted access. That was his
submission. I take it what your -- well, what is
your response to that?

MR. Of SHAUGHNESSY: My response is, is that they a:
the public and you cannot say I am no longer a membs
of the public. I cannot stand before you and say
that I am no longer a human, I am a rabbit. I mean,
there are certain things that you are, and that is
what you are and nothing can change that, and being
member of the public that is what we are and there

nothing that we can do to change that.

THE COURT: It is you cannot contract out --
SOrry....
COURT REPORTER: I am sorry Your Honour, there seer

to be an interference with the equipment. I am
getting very up and down....

THE CCURT: Okay, should we just take a moment ther
you and can check?

COURT REPORTER: I would appreciate that.

THE COURT: So I will just take a short recess and
give the Reporter an opportunity to correct the

problem.

RECESGSS
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THE COQURT: Yes, Madam Repeorter, it is working now
is it?

COURT EREPORTER: Yes, Your Honour.

THE COURT;: Thank vou. ¥Yes, Mr. OfShaughnessy, 1
think you have answered the question.

ME. Of SHAUGHNESSY: I believe I had answered the
gquestion.

THE COURT: Okay, thank you. Yes, Mr. Lindsey?
MR. LINDSEY: Good afterncon, Sir.

THE COURT: Good afterncon.

MR. LINDSEY: Basically our position is that the
Crown’s —-- I'm sorry, the prosecutor’s argument the

its an all or nothing situation, where the
legislation basically applies to everything outside

of the house is not maintainable.

If I can direct your attenticn in response to that
page 41 of the transcripts. I am referencing lines
two to about six or seven where the guestion is as}
of Mr. Oglaza,

“QUESTION: But you just -- and I want to make sul
we are correct here -- you just told me that the or
place you can think of that is not a public place
would be a residence?”

And he states,

“ANSWER: That’s my understanding....”

In which case he could go into any place, other the
your home, as a public officer of the state and jus

walk right in. And with respect, that is a positic
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the prosecutor is arguing is absclutely non-

maintainable.

One has to have a starting point and the star
point is the Supreme Court of Canada’s recogn.
Harrisen v. Carswell of the absclute right to

enjoyment of property to every individual.

THE COURT: Sorry, what —-- is that in your £
MR. LINDSEY: Yes, it is.

THE COURT: Thank vyou.

MR. LINDSEY: I will tell you that right now

15 of my Book of Authorities.
THE CCURT: Okzy, AF 48 T Your. ...
MR. LINDSEY: And if you like I can give you
paragraph that I reference to that. I referei
couple of times, but I will direct you to par:
94 of my factum, of my written argument at pat
with the specific gquote:
“Anglo-Canadian jurisprudence has tradit.
recognized as a fundamental freedom, the
of the individual to the enjoyment of pr
and not to be deprived....save by due pr

law.”

And the starting point is the absclute right ¢
ownership, enjoyment and ownership of propert:
the province provincial legislature is going |
legislation it is in subordination, of course
that right, they can regulate of course. Howt
a starting point I would say that it would ha

s0 expressly stated in the legislation that tl

Carswell (19%76), 2 C,S8,R, 200, 219
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no room for inference or deeming or having to assume
that this is what they meant. The Act as its worded
if it was applied to everything outside of the home
would have expressly stated that. It would have said
an enclosed public place is every place outside of
one’s personal residence. That would have been
sufficient. Clearly, use of the word “public” means
something other than a private residence or a private
place of property. And because it’s -- the use is of
the word “public” there is obviously a correlative
and the correlative is private. And that is where I
have used the word private property or private place
in the sense that anything that the legislatiocn has
not expressly stated is the way it was in the first
place, private, because that is what we started from,
was the ownership of property, private property. So
everything else that is listed in the definition is
public, everything else remains as it was, which is

private.

Bnd I point out that private property dces not -- or
private places do not become an enclosed public place
by omission within the legislation as the prosecutor
would have you believe.

THE COURT: So your point 1s --— I am repeating it
back so I am making sure that I have it correctly --
by the use of the word public you are saying it
should be said if they wanted it to mean everyocne
they should have said everyone?

ME. LINDSEY: Yes.

THE COQURT: Everybody, something like that. By
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using the word “public” there is a presumption that
they are not including everyone, they must have --
they must mean —-- as you are saying it must be

private, there must other rights...

ME. LINDSEY: That's correct.

THE COURT: ...that are there that are not being
covered?

MR. LINDSEY: That’s correct. And I think in

addition to that, one aspect that the prosecutor has

confused, I believe, is the term capacity. As a

member of the public we all have certain rights and
duties. In the private realm we all have differing
rights and duties. &And one is not a member of the
public for every single aspect of our life, from

15] bhirth to death. There are many instances when one is
not a member of the public. Public groups -- your
own private residence for example, you are not a
member of the public when you are in your own home.

I am not sure where the Crown, what authority he

=4 relies upon for the fact that -- for his allegation
that simply because we live here we are all part of
the public for all intents and purpcses in every
aspect of our life in every capacity. I am unclear
where he gets any authority for that type of

& argument.

He further argues that you can’t agree out of the
legislation. I know I addressed it earlier, I will
just add one point. Basically you can’t simply

b change the words to describe the same set of facts.

What you can do is change the facts. And that’s what

£G 00aT (12/04)
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Mr. Kennedy has done and he is entitled by law to
change the facts. To put it more appropriately, to

avoid the legislation.

I'd like to point out at page 49 of the transcripts -
- and just to clarify I don't anticipate being more
than abkout another seven tc ten minutes Your Honour.
THE COURT: No, that is fine. Take as long -- we

have the rest of the day, so I am fine.

ME. LINDSEY: Okay.

THE COURT: Sorry, page?

MR. LINDSEY: Seven -- or page 49, I am sorry.

THE COURT: Thank you.

ME. LINDSEY: Of the transcripts.

THE COURT: Yes.

MR. LINDSEY: The prosecutor continues to reference

Mr. Kennedy as the proprietor. However, the evidence
shows that that is not the case. Mr. Oglaza.

THE COURT: I am sorry, you just better tell me --
sorry, who -- it does not say at the top who the
witness is. Who is the witness?

ME. LINDSEY: This, I believe, 1s still Mr. Oglaza.

Yes, 1t is.

THE COURT: Okay, thank you.

ME. LINDSEY: And he states starting at line seven
to 18,

“QUESTION: Would you agree....at the time you did

not know who the proprietor [is]?”
And he said,
“ANSWER: [Yes, T don’t]....JT had contradictory

information.”
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And he goes on to admit he didn’t know who the

proprietor is. And continuing....
ME. Of5SHAUGHNESSY: I have to stop here for a
mement. I cannot allow that to pass when I know ;

trial counsel that that was expressly admitted.
ME. LINDSEY: Um....

MER. Of SHAUGHNESSY: And to suggest that I have
misled....

THE COURT: Wait until I hear the rest of the

submissions and then T will....

ME. O SHAUGHNESSY: I am not going teo re-rebutt,
ig Jusbries
THE COURT: Mr. 0OfShaughnessy, I am going to hea:

the full submissions...
ME. Of SHAUGHNESSY: Thank you.
THE COURT: ...0n this issue because I am not su:

where its going and then we will come and deal wif

I
MR. O SHAUGHNESSY: Thank vou.
ME. LINDSEY: With respect, Your Honour, this was:

admission by the prosecution’s witness. This was
an admission by Mr. Kennedy at this point. Um, I
refer to point out....

THE COURT: Ckay, I just want to make sure I hawvs
understood, I thought there was an admission at tl
start when I read the transcript that it was admif
that Mr. Kennedy was the proprietor of the partic
establishment.

MR. LINDSEY: Mr. Kennedy has informed me that --
can I pause for one second Your Honour.

THE COUERT: Okay.
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MR. KENNEDY: We won’t be but a moment, just
for the Smoke Free Ontario Act.

THE COURT: I guess the question is, it is s.!
that, you know, some of the charges are under
5.9(6){(c), (d) and I think its {(a), and so s.9

the Smoke Free Ontaric Act uses the expression

proprietor of an enclosed public place.

ME. LINDSEY: Yes. And...

THE COURT: So are vou taking the position th:
Kennedy was not the proprietor?

ME. KENNEDY: Um, Your Heonour....

THE COURT: Well, I may hear from -- I will o1
hear from one person.

MR. LINDSEY: With respect, it is Mr. Kennedy'
position that minimally there may be a diverger
opinion on the definition of proprietor, and I
point out in the transcripts where that was re:
to by him in his counsel with Mr. Oglaza. I p«
Your Honour, to page 49 for example, Mr. Oglaz:
comments that he wasn’t sure who the proprieto:
If I can just turn the page, page 50, starting
line & Mr. Oglaza says,

“ANSWER: Well according to the first statemen
Mr. Kennedy I received on the 8", he confirmed
the —- well, he said he was the operation manas
charge of the premises. I assumed that that m
definition of proprietor and allowed me to pro
with charges later on. But then there was som

information that it might still be run by Mr. |

And finally, I will direct your attention to p:
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of the transcripts, line 8 to 18,

“QUESTICN: Mr. Kennedy said that it was a not
profit organization.

ANSWER: Yes, he did mention that.

QUESTION: Mr. Kennedy also gave you the numbe
that corporation?

ANSWER: ¥Yes, I received the number....
QUESTION: And so you were well aware that Mr.
Kennedy was indicating that the proprietor of tl
was Ontario Number 0-0-1-6-0-3-4-3-7...."

And Mr. Oglaza says, “Oh, yes.”, at line 18. S
there is an admission in the evidence that the
proprietor was the actual numbered company, not
prefit company.

THE COURT: I am trying to understand where yo
going with this.

MER. LINDSEY: Um, the charges duly pursuant to
section you quoted against the proprietor.

THE COURT: Yes.

MR. LINDSEY: And the prosecutor has attempted
throughout the proceedings today to classify Mr
Kennedy as the proprietor. The actual propriet
the not for preofit company.

THE COURT: But there is an admission at the s
that Mr. Kennedy -- I mean, the trial did not p.
as I read the transcript that there was an admi:
clearlv ol ...

ME. LINDSEY: And Mr. Kennedy's belief of prop:
simply meant caretaker, which is what he teold -
which is what he told Mr. Oglaza, and obviously

was a difference in interpretation on the defin:
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of proprietor. Mr. Kennedy believed that he was
simply the caretaker or the person loocking after the
place and that is what he based the admission on, if

there was an admission, I don’t have that in front of

me.
THE COURT: If you look at....
MR. LINDSEY: Mr. Kennedy says there was an

admissicn, so.

THE COURT: There was an admission, yes, at
paragraph

ME. LINDSEY: Yeah.

THE CCOURT: Sorry, page three, as I am -- there may

be others, but it says, starting at line 12, page
three of the transcript, “Your Honour will note that
this issue has been made in Clause 1 that Mr. Kennedy
is the proprietor under the legislation.”

MR. LINDSEY: Yes, and his interpretation of that
was that proprietor simply meant caretaker or the
person looking after the place. The actual
proprietor, which Mr. Oglaza even admits, was the
actual numbered company.

THE COURT: But the charge, as I read s5.9(6), one of
the elements is you have to establish that Mr.
Kennedy is the proprietor.

ME. LINDSEY: Yes.,

THE COURT: As I am understanding this whole trial
did not proceed on that issue because that was agreed
to. It proceeded on the issue of was it an enclosed
public place or not, that was the issue. You are now
raising an issue that was not part of the trial, as I

am understanding was acknowledged and, you know, was
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not part of the factum or any of the submissions, so
I am just -- that is why I am asking you, I wanted t
hear what you are saying, so where are you going?
MR. LINDSEY: Okay, basically at this point I will
agree that there is a divergence of opinion and I
will move on.

THE COURT: Okay.

MR. LINDSEY: I'll move on.

THE COURT: Let me ask you this gquestion so I can -

I want tec ask it anyway to make sure that there is n

misunderstanding.
MR. LINDSEY: Right.
THE COURT: That the whole trial proceeded on the

issue of whether or not it was an enclosed public
place or not, that was the issue. When the Justice
of the Peace found that it was an enclosed public
place then all the other required elements of the
offences were consented to and were met. Am I

correct on that?

Mr. LINDSEY: It would be. Mr. Kennedy did consent
to the other -- the other essential elements, yes.
THE COURT: Yes. I just want to be clear...

MER. LINDSEY: Yes.

THE COURT: ...that we are proceeding solely on the

basis as the trial proceeded on whether or not the
Crown was able to provide sufficient evidence to
establish that it was an enclosed public place or
not, and once they did that all the other issues tha
are set out in variocus charges had been met, had bee
consented to?

ME. LINDSEY: Yeah. The prosecutor does repeatedly
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refer to the term proprietor and obvicusly there was
just simply a divergence of opinion on what that
meant when Mr. Kennedy agreed. The fact is it is on

the Record he agreed to it and we are prepared to

move oI.
THE COURT: Okay, thank you.
MR. LINDZEY: I would like to point ocut, however,

that what I just said at page 55, it was a not for
profit organization. That I would like to clarify,
that it was not a for profit corporation where it
could be possibly presumed or inferred that it was a
business to make money which therefore would have
been open to the public. It was just strictly a not
for profit organization and there was a not for
profit organization number that was admitted into the
Fecord at page 55.

THE COQURT: How does that impact then on whether or
not it’s the public are ordinarily invited or
permitted access?

ME. LINDSEY: Well, a registered public corporation
for example, any restaurant, any store, for example,
may be able to presume that its open te the public.
They are a business to make a profit, they are open
to the public to come in otherwise how would they
make a profit. And the not for profit company,
they’re not there to solicit the public to come into
their premises the way the public is determined as
being all of everybody in society. That’s not what a
not for profit group is there to do. And if it
clarifies, I can direct your attenticn toc a tab in

the prosecutor’s Book of Authorities at tabk 8, maybe



