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On appeal from the conviction by Justice of the Peace D. Bartraw on March 8, 2007.

MARCH J.:
[1] (a) This is an appeal by Mike Kennedy (the “Appellant™) from his five

convictions on March 8, 2007 under the Smoke Free Ontario Act, S. O.
1994 C.10 (the “SFOA™) being s. 9(6)(c), s. 9(6)(d), s. (9)(6)(a), s.14(16)

and s. 9(1).

(b) There were several issues raised by the Appellant which can be

categorized as follows:
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1. Justice of the Peace Bartraw erred in his interpretation of the
SFOA in that he failed to properly interpret “enclosed public
place” as defined in the SFOA and he erred in applying the

facts to the proper interpretation of “enclosed public place™.

2. Justice of the Peace Bartraw failed to provide adequate

reasons for his decision.

3. Justice of the Peace Bartraw made comments that exhibited a

reasonable apprehension of bias.

(c) The trial related to the operation of premises by the Appellant as a club-
house where the members were allowed to smoke.
Briefly put, it is the position of the Appellant that they have set up a
private club in such a manner that it is not covered by the definition
of an “enclosed public place” in the SFOA and as a result the

members are allowed to smoke in their private club.

(d) The trial proceeded on the basis that if the Prosecutor established
that the premises operated by the Appellant were an “enclosed public
place”, then the convictions would stand as the other elements of the

offences had been met.



FACTS:

2]

[3]

The Appellant rented the premises formerly known as Dolittles, which previously was
a restaurant and bar in Smiths Falls, where he wished to operate a private club where
members could smoke while socializing, which included eating, drinking and
dancing.

In order to accomplish his aims, he set up a non profit club with a Board of Directors,
Constitution and Bylaws.

In order to enter the premises, one was required to have a membership which cost
four dollars per week.

Each member was requilrﬁd to sign a document as part of their membership, which
required them to acknowledge that they were prepared to accept the hazard of
second hand smoke.

Further, the members were not to permit entrance to the premises by the general

public.

There were no employees of the club and all work was done by volunteers.

Food and beverages were sold by a third party to the members at regular bar prices
but the club received no “kick-back™ from this.

Advertising for the club was directed to smokers only. For example, recruiters would
distribute a pamphlet on the street to people they saw smoking. There was no

advertising to the general public.
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[4]

(5]

The focus of the advertising was to advise smokers that this was a place they could
come to associate with other smokers and socialize while eating and drinking
alcoholic beverages.

The premises were known as “Smokers’ Choice/Non Smokers’ Choice.”

There was a warning sign at the door warning the public that they are not to enter the
premises if they are sensitive to second hand smoke.

There are a total of 578 members including 280 from Smiths Falls, 140 from

Ottawa, 40 from Lanark County and 30 from Perth.

On September 8, 2006, Inspector Piotr Oglaza of Leeds, Grenville and Lanark

District Health Unit attended at the premises and the sign for “Dolittles™ still
remained on the outside of the premises.
According to the Inspector, the interior of the premises had not changed from his
previous visit, when it was operated as “Dolittles”, being a restaurant and bar.

On September 13, 2006 and September 20, 2006 Inspector Oglaza attended again
at the premises and was refused entry.

On September 20, 2006, Inspector Oglaza noted that there was a person checking

memberships at the door.

The issue at the trial was whether or not this use of the premises by the Appellant is
governed by the SFOA. In particular, the issue in dispute was whether the premises
operated by the Appellant was an “enclosed public place” as defined in s. 1(1) of the

SFOA..



[6]  After the trial, the Justice of the Peace held that the premises were “an enclosed public

place” and the Appellant was convicted of the five counts under the SFOA.

[7]1  As this is an appeal, this Court is required to apply a different test than the test used
by the Justice of the Peace at the trial.
This Court’s powers on appeal against a conviction are governed by s. 120 of the
Provincial Offences Act R.S.0. 1990, c. P.33, as amended.
In order to succeed on the appeal, the onus is on the Appellant to satisfy the Court of

the following:

(1) the finding of the Justice of the Peace is unreasonable or cannot be
supported by the evidence. This means that the Appellate Court must
determine whether, on the evidence before the trial court, a properly
instructed trier of fact acting judicially could reasonably make the
finding of fact that they did. The Appellate Court must be careful
that it does not substitute its own view of the evidence for that of the

trial judge.
R. v. Pamenter [2001] O.J. No. 1399 (Ont. C.A.)
or

(2)  the judgment of the Justice of the Peace should be set aside on the
ground of a wrong decision on a question of laﬁ. Even if there is an

error of law, the appeal may be denied if the Appellate Court is of the
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opinion that no substantial wrong or miscarriage of justice has

occurred.

ISSUES:

[8] The Appellant has raised the following issues:

(A) _Interpretation of “Enclosed Public Place”:

The SFOA prohibits smoking in an “enclosed public place” which is defined in s. 1(1)
of the SFOA as follows:
“enclosed public place™ means,
(a) the inside of any place, building or structure or vehicle or conveyance
or a part of any of them,
(i) that is covered by a roof, and
(ii)) to which the public is ordinarily invited or permitted
access, either expressly or by implication, whether or not
a fee is charged for entry.....
It is the Appellant’s position that his operation of the premises is exempt from the
SFOA as this operation of the premises is not covered by the definition of “enclosed
public place”.
In particular, it is the Appeliant‘s position that he is operating a private club to which
the “public” are not “ordinarily invited or permitted access” and therefore the SFOA
is not applicable to his premises.
The Appellant submits that the Justice of the Peace misinterpreted the SFOA by not

allowing for this distinction between public and private, and as a result made an error
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9]

in the interpretation of “enclosed public place” and in the application of the facts to

the definition.

In support of this position, the Appellant refers to certain facts as follows:

(a)
(b)

(c)

(d)

(e)

the restriction of advertising for the club only to smokers

the diligence of Appellant to only allow members to attend inside the
premises by use of membership cards that are checked at the door.
This was confirmed by the evidence that Inspector Oglaza was refused
entry on September 13, 2006 and September 20, 2006 as he was not a
member.

the warning signs at the door that clearly set out that the public are not
to enter if they are sensitive to second hand smoke

the rules relating to membership including that the members are aware
of the hazard of second hand smoke and that the members are required
to keep the general public out of the premises

the club has a Charter, Board of Directors and Bylaws

It is the Appellant’s submission that these factors provide the factual basis for the

submission that this is a private club.

Itis the Appellant’s position that a proper interpretation of “enclosed public place” in

the SFOA allows for the operation of a private club as he was doing, which is then

exempt from the SFOA.

In support of this proposition the Appellant refers to the following:
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(a)

The Appellant points to the use of the word “means” in the definition and
notes the difference between that word and that of “includes.”

It is the Appellant’s position that the use of the word “means” requires the
definition to be construed restrictively. As a result, it is the Appellant’s
position that a restrictive interpretation results in there being a difference

between “public” and “private”.

(b) Further, the Appellant submits that by using the word “public”, the Legislature

(c)

was considering a body of people different from “private”.
That is, the Legislature was not excluding the concept of setting up a private
club when it used the word “public.” As the members of the club had signed
membership cards and had agreed to follow the rules of the club, they were no

longer to be considered as part of the “public”.

The Appellant also referred to the words ‘ordinarily invited” as part of the
definition.
In order to be “ordinarily invited,” the Appellant submits that there
needs to be general advertising to the public for the premises as opposed
to the restricted advertising to only smokers as occurred here.
In support of this position, the Appellant refers to the case of Toronto (City)
v. Original Playhouse Café Ltd, [2005] O.J. No. 1721 (Ontario Court of
Justice).
According to the Appellant, the decisive factor in this case as to whether the

Café was open to the public, was the advertising. That is, restricted
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[10]

advertising towards smokers only is an important factor that established that

the club was private.

(d) Further, as to the words in the definition “permitted access”, the Appellant
submits that the public was not permitted access to the premises based on
the requirement for a membership and the obligation of each member to

ensure that the general public did not enter the premises.

As a result, it is the Appellant’s submission that the definition of “enclosed public
place™ must be interpreted restrictively to maintain a dividing line between “public”
and “private”. Once the dividing line has been created, then the proper application
of the facts would result in the conclusion that the Appellant’s premises were a private

club which would be exempt from the SFOA.

The Prosecutor takes the position that it is impossible under the SFOA to set up a
private club where smoking is permitted in an enclosed place.
It is the Prosecutor’s submission that the words “private place” are not used in the
SFOA. The definition in s.1 (1) of the SFOA refers to the public and everyone is a
member of the public even if they are a member of a club. As a result, it doesn’t
matter if there are rules set up for members as there were in this case. The application

of the SFOA cannot be restricted by setting up a private club.

The Prosecutor submits that the SFOA is protecting a broad public interest as it deals

with the deleterious effect of cigarettes and second hand smoke.
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[11]

[12]

This broad public interest which is protecting public health requires the SFOA to be

interpreted broadly and not narrowly as the Appellant submits.

In considering this issue, it is important for the Court to keep in mind that these

situations are fact specific.

In the course of submissions, the Appellant has taken the position that he had
done all he could based on prior cases to set up his private club and was
looking to the Court for guidance as to what is necessary to establish a private club.
This is not the role of the Court. Rather, the Court is obligated to decide the case on

the facts before it.

Dealing with this issue of the interpretation of “enclosed public place™ and the
application of the facts to the interpretation, this Court is satisfied that the Justice of

the Peace was entitled to come to the decision that he did for the following reasons.

In coming to this decision, this Court has considered the case of R v. D’ Angelo [2002]
0.J. No. 4312 (Ont. C.A.) which dealt with the issue of the interpretation of the
word “public” in “public swimming area” as set out in 5.161 of the Criminal Code of

Canada.

In that case, Mr. D’ Angelo was prohibited under s. 161 of the C.C.C. from attending

at a public swimming area.

He had gone swimming at what he considered to be a private swimming pool and

the issue became whether it was a “public” or a “private” swimming pool.
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In coming to its decision, the Court of Appeal at para.13 stated as follows:

“In determining what constitutes a public swimming area, the court should
have regard to the definition of a ‘public place’ in s. 150 of the Code, the pur-
pose of the legislation, the ordinary meaning of the words, and the individual
facts of the case. Facts that should be considered in determining if there is a
right of access, either express or implied, include the number of people with
access, the particular community, ownership, limitations or restrictions on

access, the conduct of owners and the manner in which the place is used.”

This analysis by the Court of Appeal provides guidance to this Court and can be

summarized as follows.

In order to determine if the premises are a “public” place, it is necessary for this

Court to look at

(a) the purpose of the legislation
(b) the ordinary meaning of the words
and

(c) the individual facts of the case

(a) PURPOSE OF THE LEGISLATION:

In the case before this Court, the purpose of the SFOA is to protect the public

from the effects of cigarette smoke by banning smoking in enclosed places
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(b)

where the public congregates. This Court can also look at the Interpretation
Act R.5.0. 1990 c.I.11 which was in effect at the time of this occurrence for
guidance as to how to interpret the SFOA. S.10 of the Interpretation Act sets
out that each Act shall be deemed to be remedial ... and shall accordingly
receive such fair, large and liberal construction and interpretation as will best
ensure the attainment of the object of the Act according to its true intent,

meaning and spirit.”

As a result, it is necessary for this Court to give a fair, large and liberal inter-
pretation to the word “public” so as to best attain the purpose of the SFOA
which is to protect the public from the dangers of smoking, and in particular,

second hand smoke.

This Court has considered the Appellant’s submissions concerning the word
“means” as opposed to “includes”. The use of the word “means” does not re-

quire this Court to ignore the broad public interest purpose of the SFOA. Itis

necessary to read the definition of “enclosed public place” in the context of

the purpose of the legislation.

ORDINARY USE OF THE WORDS:

(i)  Astothe ordinary meaning of the word “public”, it is defined in Blacks

Law Dictionary 7" Edit. P. 1242 as

“The people of a nation or community as a whole”.
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(ii)

(iii)

This is an expansive definition. It includes smokers as well as non-
smokers. The fact that some members of the public are not able to
enter the premises does not mean that those who are permitted to enter

are no longer members of the public.

As to the submissions of the Appellant that the Legislature was not
excluding the concept of setting up a private club when it used the
word “public”, it is not necessary for this Court to resolve that issue.
This decision is based on the facts before it and on these facts, the Jus-
tice of the Peace was entitled to reach the conclusion he did that the op-
eration of the premises by the Appellant was included in the definition

of “enclosed public place”.

As to the issue of “ordinarily invited” and the reference to the case of
Toronto (City) v. Original Playhouse Café Ltd, that case involved the

implementation of Toronto’s No Smoking Bylaw.

That bylaw defined a “public place” and also a “private club”. The

bylaw did not apply to a “private club” where one can then smoke.

In that case, the Court then analysed the factors that are to be looked at
in order to make that determination as to whether the Café was “public”
or “private” and the issue of who the advertising is directed to was a

factor in that analysis.
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(c)

However, the facts in that case are substantially different from the facts

in the case before this Court.

In the SFOA there is no separate definition of “private club™. Thisisa
significant difference which resulted in the Court deciding that the |
Toronto No Smoking Bylaw has a narrower interpretation of “public”

than in the SFOA.

(iv)  As to the use of “permitted access”, the restriction of certain persons
from entering the premises does not result in the conclusion that these

people who attend are no longer members of the public.
FACTS OF THE CASE:

Dealing with the facts of this case, the only distinction that each of the
members of the club has is that they are smokers. Other than that, they are all

members of the public.

The premises were a former restaurant and bar that was to be used as a club-
house where members could eat, drink, smoke and socialize.

There was advertising done to bring smokers to that premises.

There were approximately 578 members of the club.

In applying the analysis set out in the D’ Angelo case, this Court is satisfied

that the decision of the Justice of the Peace was not unreasonable.
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The SFOA is to be interpreted broadly so as to attain the objectives of the
SFOA which is to protect people from the hazard of smoking, including

second hand smoke.

It was clearly open for the Justice of the Peace to find that a group of people
with approximately 578 members who are prepared to accept the hazard of
second hand smoke, are still members of the public and therefore covered by

the SFOA.

(B) LACK OFADEQUATE REASONS:

[13] It is the submission of the Appellant that the reasons provided by the Justice
of the Peace do not meet the standard in R. v. Sheppard (2000), 162 C.C.C.

(3d) 298(S5.C.C.)

This case stands for the proposition that the reasons must be sufficiently detailed
so as to be reasonably intelligible to the parties and to provide the basis for
meaningful review by the Appellate Court. If the Justice of the Peace’s reasons are
inadequate so that there cannot be meaningful appellate review of that decision, then

there is an error of law.

[14] Further, it is submitted by the Appellant that the Justice of the Peace misapplied some

of the evidence that he commented on in his decision.

Dealing with the second submission first, it is agreed that the statement on p.130,

lines 12 to 14, of the Justice of the Peace’s decision was a misapplication of the



